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Detailed Office Action 



1 . This action is in response to most recent papers received. 

2. Claims 1-36 have been examined. 

Claim Rejections - 35 USC §103 



3. The following is a quotation of 35 U.S. C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 



4. Claims 1, 3-14, 15-27, 29-35 are rejected under 35 U.S.C. 1031a} as being 
unpatentable over Pruthi et al. (US Patent Application Publication No. 
2002/0105911, in view of Sweet et al (Publication No. US 2003/0115266 Al). 

5. As per claim(s) 1 Pruthi discloses monitoring particular characteristics of 
transaction-based protocol exchanges to and/or from said node, (See 
Paragraph 0002); and deriving a plurality of different components including 
round-trip network latency in response to said monitoring, (See Paragraph 
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0033). However, Pruthi does not explicitly teach connection time, processing 
time, and remaining time. 

6. In the same field of endeavor. Sweet discloses (e.g., evaluating computer 
resources). Sweet discloses teaches connection time, processing time, and 
remaining time as show in paragraphs 0018, 0034, and page. 5, claim 16. 

7. Accordingly, it would have been obvious to one of ordinary skill in the 
networking art at the time the invention was made to have incorporated 
Sweet's teachings of a evaluating computer resource with the teachings of 
Pruthi, for the purpose mission-critical information and service and business 
partners [paragraph 005]. 

8. As per claim(s) 3 Pruthi teaches the claimed invention as described in claim(s) 
1 above and furthermore discloses monitoring TCP data packet 
acknowledgment; wherein TCP resides under the transport layer under the 
ISO/OSI layer thus residing between the application layer and data link layer, 
(See Paragraph 0033). 

9. As per claim(s) 4 Pruthi teaches the claimed invention as described in claim(s) 
1-3 above and furthermore discloses monitoring TCP slow start turnaround; 
wherein interpreted as round trip delay, (See Paragraph 0033). 

10. As per claim(s) 5 Pruthi teaches the claimed invention as described in claim(s) 
1-4 above and furthermore discloses monitoring TCP zero to non-zero 
window turnaround; wherein interpreted as round trip delay, (See Paragraph 
0033). 
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11. As per claim(s) 6 Pruthi teaches the claimed invention as described in claim(s) 
1-5 above and furthermore discloses monitoring TCP FIN bit 
acknowledgment, (See Paragraph 0067). 

12. As per claim(s) 7 Pruthi teaches the claimed invention as described in claim(s) 
1-6 above and furthermore discloses deriving and subtracting delays 
associated with processing by a further node communicating over the network 
with said first-mentioned node; wherein it is inherent to subtract delay of any 
sort in order to achieve best round trip times (See Paragraph 0062-0063). 

13. As per claim(s) 8 Pruthi teaches the claimed invention as described in claim(s) 
1-7 above and furthermore discloses monitoring and deriving steps are 
performed at a plurality of network sites remote from said node, or co-located 
with said node; wherein the monitoring agent is located in between the server 
and client and therefore interpreted as being located remotely, (See Paragraph 
0062). 

14. As per claim(s) 9 Pruthi teaches the claimed invention as described in claim(s) 
1-8 above and furthermore discloses reporting said derived results, (See 
Paragraph 0052). 

15. As per claim(s) 10 Pruthi teaches the claimed invention as described in 
claim(s) 1-9 above and furthermore discloses reporting step comprises 
generating a web page, (i.e., generated online), (See Paragraph 0133). 

16. As per claim(s) 1 1 Pruthi teaches the claimed invention as described in 
claim(s) 1-10 above and furthermore discloses providing a web-page-based 
report over said network, (i.e., generated online), (See Paragraph 0133). 
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17. As per claim(s) 12 Pruthi teaches the claimed invention as described in 
claim(s) 1-11 above and furthermore discloses monitoring and deriving steps 
are performed on a subscription basis; wherein selecting a hyperlink is 
interpreted as subscribing to access monitoring data, (See Paragraph 0132). 

18. As per claim(s) 13 Pruthi teaches the claimed invention as described in 
claim(s) 1-12 above and furthermore discloses coupling a monitoring node to 
said network and operating the monitoring node in a promiscuous mode, (See 
Paragraph 0035). 

19. As per claim(s) 15 Pruthi discloses initiating a monitoring subscription over 
the Internet, including obtaining at least one network address to be monitored, 
(See Paragraph 0002); remotely monitoring, over said network, transactions 
involving said network address, (See Paragraph 0062); and deriving network 
latency and device latency in response to said monitoring, (See Paragraph 
0033). 

20. However, Pruthi does not explicitly teach connection time, processing time, 
and remaining time. 

21 . In the same field of endeavor. Sweet discloses (e.g., evaluating computer 
resources). Sweet discloses teaches connection time, processing time, and 
remaining time as show in paragraphs 0018, 0034, and page. 5, claim 16. 

22. Accordingly, it would have been obvious to one of ordinary skill in the 
networking art at the time the invention was made to have incorporated 
Sweet's teachings of a evaluating computer resource with the teachings of 
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Pruthi, for the purpose mission-critical information and service and business 
partners [paragraph 005]. 

23. As per claim(s) 19 Pruthi discloses monitoring TCP traffic between a server 
and client; and using IP Header sequence number to help distinguish out-of- 
order TCP packets from retransmitted TCP data packets each carrying HTTP 
data, (See Paragraph 0047). 

24. As per claim(s) 20 Pruthi discloses monitoring TCP traffic between a server 
and client and using an initial exchange between said server and said client 
and TCP header flags to determine whether an initial HTTP reply is 
retransmitted, (See Paragraph 0120-0132). 

25. However, Pruthi does not explicitly teach connection time, processing time, 
and remaining time. 

26. In the same field of endeavor. Sweet discloses (e.g., evaluating computer 
resources). Sweet discloses teaches connection time, processing time, and 
remaining time as show in paragraphs 0018, 0034, and page. 5, claim 16. 

27. Accordingly, it would have been obvious to one of ordinary skill in the 
networking art at the time the invention was made to have incorporated 
Sweet's teachings of a evaluating computer resource with the teachings of 
Pruthi, for the purpose mission-critical information and service and business 
partners [paragraph 005]. 

28. As per claim(s) 21 Pruthi teaches the claimed invention as described in 
claim(s) 20 above and furthermore discloses using retransmission time as time 
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to discount when calculating web server processing time, (See Paragraph 
0041-0050). 

29. As per claim(s) 22 Pruthi teaches the claimed invention as described in 
claim(s) 20-21 above and furthermore discloses using retransmission time as 
time to discount when calculating TCP connect processing time, (See 
Paragraph 0041-0050). 26. As per claim(s) 23 Pruthi teaches the claimed 
invention as described in claim(s) 20-22 above and furthermore discloses 
continually calculating transport-to-transport network latency to obtain 
minimum network latency for at least one TCP session, (See Paragraph 0059- 
0066). 

30. As per claim(s) 24 Pruthi teaches the claimed invention as described in 
claim(s) 20-23 above and furthermore discloses using round trip network 
latency as time to discount when calculating web server processing time, (See 
Paragraph 0127). 

31. As per claim(s) 25 Pruthi teaches the claimed invention as described in 
claim(s} 20-24 above and furthermore discloses using round-trip network 
latency as time to discount when calculating TCP connect processing time, 
(See Paragraph 0122-0130). 

32. As per claim(s) 26 Pruthi discloses monitoring protocol traffic between a 
client and a server over the network; continually calculating network 
retransmission time, (See Paragraph 0060-0063); and taking said calculated 
network retransmission time into account when computing web server 
processing time and TCP connect time and the number of packets lost, said 
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computing taking into account said calculated network retransmission time 
(See Paragraph 0064-0068). 

33. As per claim(s) 27 Pruthi discloses monitoring HTTP protocol traffic between 
a web client and a web server over a network, (See Paragraph 0131); and 
using an HTTP initial request and reply to determine if the content of at least 
one web page hosted by the web server is static or dynamic, (See Paragraph 
0122-0131). 

34. As per claim(s) 29 Pruthi discloses monitoring particular characteristics of 
wireless transaction-based protocol exchanges to and/or from said node, (See 
Paragraph 0002); and deriving round-trip network latency of said wireless 
network in response to said monitoring, (See Paragraph 0033). However, 
Pruthi does not explicitly teach connection time, processing time, and 
remaining time. 

35. In the same field of endeavor. Sweet discloses (e.g., evaluating computer 
resources). Sweet discloses teaches connection time, processing time, and 
remaining time as show in paragraphs 0018, 0034, and page. 5, claim 16. 

36. Accordingly, it would have been obvious to one of ordinary skill in the 
networking art at the time the invention was made to have incorporated 
Sweet's teachings of a evaluating computer resource with the teachings of 
Pruthi, for the purpose mission-critical information and service and business 
partners [paragraph 005]. 

37. As per claim(s) 30 Pruthi teaches the claimed invention as described in 
claim(s) 29 above and furthermore discloses receiving requests and responses 
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from at least one node located remotely from said receiver on the network; 
isolating features of received requests and responses and logging times 
associated with each; and calculating, in response to said logging, latency 
associated with said network and latency associated with said node, (See 
Paragraph 0073-0078). 

38. As per claim(s) 3 1 Pruthi teaches the claimed invention as described in 
claim(s) 29-30 above and furthermore discloses monitoring HTTP traffic 
flowing between a web server and web client over the wireless network, (See 
Paragraph 0131); and using the web server's initial HTTP reply packet as the 
logical dividing line for web client to web server HTTP packet exchange, 
wherein said logical dividing line is used to distinguish initial web server 
reply time from wireless network transport time, (See Paragraph 0122-0131). 

39. As per claim(s) 32 Pruthi teaches the claimed invention as described in 
claim(s) 29-3 1 above and furthermore discloses the monitoring step includes 
using an IP header sequence number to help distinguish out-of-order TCP 
packets from retransmitted TCP data packets each carrying HTTP data, (See 
Paragraph 0047). 

40. As per claim(s) 33 Pruthi teaches the claimed invention as described in 
claim(s) 29-32 above and furthermore discloses monitoring step includes 
using an initial exchange between said server and said client and TCP header 
flags to determine whether an initial HTTP reply is retransmitted, (See 
Paragraph 0033 & 0129). 
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41 . As per claim(s) 34 Pruthi teaches the claimed invention as described in 
claim(s) 29-33 above and furthermore discloses continually calculating 
network retransmission time; and taking said calculated network 
retransmission time into account when computing web server processing time 
and TCP connect time and the number of packets lost, said computing taking 
into account said calculated network retransmission time (See Paragraph 
0073-0082). 

42. As per claim(s) 35 Pruthi teaches the claimed invention as described in 
claim(s) 29-34 above and furthermore discloses using an HTTP initial request 
and reply to determine if the content of at least one web page hosted by the 
web server is static or dynamic, (See Paragraph 0134). 



43. Claims 2, 28, 36 are rejected under 35 U.S.C. 1031a} as being unpatentable 
over Pruthi et al. (US Patent Application Publication No. 2002/010591 1 and 
Pruthi hereinafter in view of Colby et al (US Patent No. 6,449,647 and Colby 
hereinafter) and further in view of in view of Sweet et al (Publication No. US 
2003/01 15266 Al). 



44. As per claim 2 Pruthi discloses the claimed invention as described above. 

However, Pruthi does not explicitly teach monitoring step includes monitoring 
SYN bit acknowledgment. Colby teaches monitoring step includes monitoring 
SYN bit acknowledgment, (See Column 7 Lines 17-2). Therefore it would 
have been obvious to a person having ordinary skill in the art at the time of 
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Applicant's invention to modify the teaching of Pruthi with the teachings of 
Colby to include monitoring step includes monitoring SYN bit 
acknowledgment with the motivation to provide for performing server 
selection, a server in the same continent as the client is preferred over servers 
in another continent. Trans-continental network links introduce delay and are 
frequently congested. The server selection process tends to avoid such trans- 
continental links and the bottlenecks they introduce, (See Colby Column 3 
Line 65 through Column 4 Line 5). 
45. As per claim(s) 28 Pruthi discloses monitoring communications between said 
web server and at least one client, (See Paragraph 0120-0130); However, 
Pruthi does not explicitly teach discounting at least one retransmitted HTTP 
Get or HTTP Post request from said client as web server processing time. 
Colby teaches discounting at least one retransmitted HTTP Get or HTTP Post 
request from said client as web server processing time (See Column 7 Lines 
17-2). Therefore it would have been obvious to a person having ordinary skill 
in the art at the time of Applicant's invention to modify the teaching of Pruthi 
with the teachings of Colby to include discounting at least one retransmitted 
HTrP Get or HTTP Post request from said chent as web server processing 
time with the motivation to provide for performing server selection, a server 
in the same continent as the client'is preferred over servers in another 
continent. Trans-continental network links introduce delay and are frequently 
congested. The server selection process tends to avoid such trans-continental 
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links and the bottlenecks they introduce, (See Colby Column 3 Line 65 
through Column 4 Line 5). 

46. As per claim(s) 36 Pruthi discloses the claimed invention as described above. 
However, Pruthi does not explicitly teach discounting at least one 
retransmitted HTTP Get or HTTP Post request from said client as web server 
processing time. Colby teaches discounting at least one retransmitted HTTP 
Get or HTTP Post request from said client as web server processing time, (See 
Column 7 Lines 17-2). Therefore it would have been obvious to a person 
having ordinary skill in the art at the time of Applicant's invention to modify 
the teaching of Pruthi with the teachings of Colby to include discounting at 
least one retransmitted HTTP Get or HTTP Post request from said client as 
web server processing time with the motivation to provide for performing 
server selection, a server in the same continent as the client is preferred over 
servers in another continent. Trans-continental network links introduce delay 
and are frequently congested. The server selection process tends to avoid such 
trans-continental links and the bottlenecks they introduce, (See Colby Column 
3 Line 65 through Column 4 Line 5). 

Conclusion 

47. Applicant's amendment necessitated the new ground(s) of rejection presented 
in this Office action. Accordingly, THIS ACTION IS MADE FINAL. See 
MPEP § 706.07(a). Applicant is reminded of the extension of time policy as 
set forth in 37 CFR 1.136(a). 
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48. A shortened statutory period for reply to this final action is set to expire 
THREE MONTHS from the mailing date of this action. In the event a first 
reply is filed within TWO MONTHS of the mailing date of this final action 
and the advisory action is not mailed until after the end of the THREE- 
MONTH shortened statutory period, then the shortened statutory period will 
expire on the date the advisory action is mailed, and any extension fee 
pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of the 
advisory action. In no event, however, will the statutory period for reply 
expire later than SIX MONTHS from the date of this final action. 

49. Any inquiry concerning this communication or earher communications from 
the examiner should be directed to Tammy T. Nguyen whose telephone 
number is 571-272- 3929. The examiner can normally be reached on Monday 
-Friday 8:30 -5:30. 

If attempts to reach the examiner by telephone are unsuccessful, the 
examiner's supervisor, William can be reached on 571-272-3922. 

The fax phone number for the organization where this application or 
proceeding is assigned is 571-273-8300. Information regarding the status of 
an application may be obtained from the Patent Application Information 
Retrieval (PAIR) system. Status information for published applications may 
be obtained from either Private PAIR or Public PAIR. Status information for 
unpublished applications is available through Private PAIR only. For more 
information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the 
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Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would 

like assistance from a USPTO Customer Service Representative or access to 

the automated information system, call 800-786-9199 (IN USA OR 

CANADA) or 571-272-1000. 

/TAMMY THANH NGUYEN/ 
Primary Examiner, Art Unit 2444 



